ERISA Benegits Litigation:
A Tilting Playing Field
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More than 100,000 civil actions have been filed under the Employee Retirement Income
Security Act (ERISA) in the last 10 years. There is no end in sight, as a recent landmark
survey by Pension Governance Inc. concluded that ERISA cases remain on the rise and
are becoming more complex.

Locally, the 3rd U.S. Circuit Court of Appeals has had one of the highest rates of ERISA
filings among the federal circuits. In roughly 30 percent of these cases, claimants sought
pension benefits; the rest involved claims to recover denied medical, disability and other
welfare benefits. A flagging economy, growing unemployment, an aging workforce, a
troubled Social Security system, depressed pension savings and the spiraling cost of
health care all suggest that despite efforts at recovery and reform, litigation over employee
benefits will only increase.

Until lately, seeking to promote efficiencies and reduce the costs of sponsoring and
administering benefit plans, federal courts have often deferred to a plan’s denial of
benefits. Employees faced sizable hurdles when they sued to recover benefits from

their ERISA plan, especially in situations where a sponsoring employer had given its
underwriting insurer discretionary authority to decide whether a claim should be paid. In
such cases, federal courts would affirm benefit denials if it was reasonable, even if the
court believed another choice was more correct.

However, recent decisions by the U.S. Supreme Court and the 3rd Circuit have tilted the
playing field and signal a change in how future ERISA benefit claims will be litigated.

ERISA AND THE FIRESTONE STANDARD

ERISA is a comprehensive federal statute, enacted in 1974, that sets minimum standards
for disclosure, participation, funding, fiduciary conduct and claims administration.

With limited exceptions, it covers substantially all employer-sponsored plans that offer
retirement (for example, 401k plans), medical, disability, life and accidental death insurance
and other welfare benefits. ERISA §502 empowers plan participants to bring suit against
the plan itself, its trustees and any underwriting insurer to recover benefits impropetly
denied, to redress a breach of fiduciary duty or to obtain other equitable relief. A
prevailing party may be awarded attorney fees and costs at the discretion of the court.
Jurisdiction is in the federal courts, except when the claim is for denied benefits; affording
concurrent jurisdiction in the state courts.
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ERISA contains one of the broadest preemption provisions enacted, and pre-empts any
state law that relates to its remedial scheme. Thus, generally speaking, a state law that adds
to or detracts from ERISA’s remedies or merely varies from them is pre-empted. State law
claims for breach of contract, tort and bad faith are regularly dismissed in ERISA cases,
and plaintiffs are left to pursue remedies exclusively under ERISA § 502.

A 20-year debate in ERISA litigation has raged as to the extent to which federal courts
should defer to an ERISA plan’s benefit decisions and how that determination should be
made. In 1987, the U.S. Supreme Court announced in Firestone Tire & Rubber Co. v. Bruch,




a pension benefit case, that if an ERISA plan grants discretionary authority to a claim
fiduciary to decide whether benefits are payable, the federal courts will review the benefits
decision under an arbitrary and capricious standard. If there is no delegation, the district
court would be free to consider the benefit decision de novo.

The test concerned not whether the plan or its insurer had made the decision the court
thought to be the right one, but whether the benefits denial fell within the range of
reasonableness. If there was evidence to show that the claim fiduciary that made the
benefit decision had operated under a conflict in interest or was biased, federal courts
would factor that conflict or bias in their decision as well.

After Firestone, the federal circuits fashioned differing methods to assess whether a
plan’s benefit decision had been reasonable and if conflict or bias played a role in the
result. Most circuits utilized a “sliding scale” to measure evidence of conflict or bias,
a metaphoric approach that called for “heightened scrutiny” as a claimant’s proof of
fiduciary conflict mounted. Sufficiently high scrutiny might lead the district court to
review a claim under what effectively became a de novo standard.

The 3rd Circuit adopted the sliding scale in Pinto v. Reliance Standard Ins. Co. in 2000, a
disability benefit case, holding that an insurer who engages in the dual role of deciding
benefit claims and paying them from its own assets operates under a structural conflict of
interest that district courts must weigh. Typically, employers decline to fund or administer
employee disability benefits and turn to insurers to do so, inevitably creating the dual

role relationship that Firestone addressed. Unsurprisingly, a majority of the decisions that
address how the federal judiciary will review ERISA benefit denials have involved claims
for denied disability benefits.

In later decisions, the 3rd Circuit held, analogizing to SSA administrative proceedings,

that the record before the court is the record that the parties made before the plan
administrator. The claim file is often called the “administrative record.” A claimant is
free to supplement the administrative record with supportive materials before the ERISA
plan reaches its final decision; however, the record cannot be supplemented once litigation
begins. The claimant then bears the burden of proof at trial to show that the benefit
denial is tainted by procedural bias or bad faith by specific evidence.

Under the sliding scale, limited discovery was available but only in aid of the district
court’s decision whether to employ the arbitrary and capricious standard or to heighten its
scrutiny on review.

GLENN AND THE FUTURE OF ERISA LITIGATION

In May 2008, the U.S. Supreme Court decided Mezropolitan Life Ins. Co. v. Glenn, another
disability benefit case, and rejected the formulaic evidentiary burdens that the sliding scale
imposed. At the same time, it sought to clarify the standards of review it had established
in Firestone and emphasize the active role the federal judiciary must play in reviewing

ERISA benefit denials.

The Supreme Court endorsed the widely held view that the dual role of claim fiduciary
and funding source creates a conflict of interest that must be considered on the judicial
review of a benefit denial. The court specifically rejected “special procedural, evidentiary,
or burden-of-proof rules to account for conflicts of interest.”” Benefit decisions should be
reviewed by the totality of their circumstances, of which conflict was but one. Any one
factor might be sufficient in a close case to serve as a tie-breaker.
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Relying on federal administrative law, the Supreme Court urged the district courts to
exercise their “conventional judicial function” when reviewing a plan’s benefit decision. A

review coutt is to determine the reasonableness of the benefit decision to ensute that it is N L EEEbIsNoEN
based on substantial evidence “when viewed, in record as a whole.” d H de LUCA
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It is of critical importance that the Supreme Court did not limit its decision either to
disability claims or ERISA welfare benefit claims generally. A claimant seeking denied
ERISA retirement benefits remains subject to the same burdens of proof and standards
of review.

In April 2009, the 3rd Circuit announced in Schwing v. Libby Health Plan that it had
abandoned the sliding scale so as to conform to Glenn’s “totality of the circumstances”
standard.

How a reviewing court goes about its weighing of the circumstances remains unclear in
light of Serbanic v. Harleysville Life Ins. Co., a 2009 non-precedential decision by a different
panel of the 3rd Circuit. In Serbanic, the 3rd Circuit agreed with the district court’s use of
heightened scrutiny as correct. “Heightened scrutiny” was inherent in sliding scale review;
as evidence of conflict or bias mounted, the court’s suspicions necessarily rose. Whether
heightened scrutiny remains part of ERISA benefit litigation or is abandoned, along with
the sliding scale to which it pertains, remains to be seen.

A major question left unanswered is whether an ERISA fiduciary acting with discretionary
authority is entitled to deference with regard to all of its decisions, or only those that relate
to benefit claims. A resolution can be expected during the next term of the Supreme
Court in Conkright v. Frommert, a retirement benefit case involving a plan’s administrative
decision to reduce certain participants’ benefits so as to avoid alleged duplication.

Given that claimants bear the burden of proof to show conflict or bias by specific
evidence, the strong presumption against discovery in ERISA benefit cases has eroded to a
great extent. Federal district courts remain highly reluctant to grant discovery outside the
administrative record with regard to the substantive facts of the benefit claim or as to the
structural relationship of the plan and its insurers or other plan fiduciary. These courts
have been more willing to allow claimants to engage in discovery that explores alleged
claim mishandling,

For example, recent decisions have allowed claimants to discover the details of the
financial relationship between a disability insurer and its third-party medical review
provider, the facts surrounding the independence of experts, and the contents of
claims manuals. A few courts have gone so far as to allow depositions of persons who
participated in the benefit denial, and explore their compensation derived from claim
handling. This type of discovery would have been highly unlikely before Glenn.

Whether Firestone’s distinction between de novo and deferential review will survive intact
may also be open to question. Earlier this year, in Kro/nik v. Prudential Life Ins. Co., the 7th
Circuit took issue with the characterization of the district court’s review of a plan’s benefit
denial, absent discretionary authority, as a de novo review.

In that court’s view, Firestone contemplates that district courts will make an independent
decision whether benefits are due, not merely review what the plan has decided. The court
stated that ERISA plaintiffs are entitled to full discovery on their claims and a trial during
which the court will act as fact-finder. If more widely accepted, the impetus on ERISA
plans to grant themselves and their administrators and fiduciaries discretionary authority
will build and the differences in how ERISA benefit cases will be handled will become
sharper.




Arguably, the expansion of discovery, the increased focus on claims mishandling,

fiduciary conflict and bias, and the liberalization of judicial review of benefit denials all
work in favor of claimants in their efforts to challenge the denial of their claims. The
counterbalancing concern is whether, along with all of the social and economic pressures
already noted, the added costs to ERISA plans — in legal costs, insurance premium and
day-to-day administration — will cause employers to reduce the types of benefits offered or
not to offer benefits at all.
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