3 Steps Insurers Can Take T wson
To Avoid Class Action ol [ e Luca

& HORST

Liti g ati O n S t e mming Fr O m Focused on the Business of Insurance”
Natural Disasters

By: Kymberly Kochis and Veronica M. Wayner
Appeared on: Property Casualty 360, A National Underwriter Website
October 10, 2011

Class-action lawsuits are a practical vehicle for litigation of losses resulting from natural
disasters—due to the large number of plaintiffs residing in a limited geographic area where
the value of an individual claim alone may not be worth pursuing. And with 2011 widely
anticipated to be the costliest year for natural disasters ever reported, insurers could be
facing the prospect of a flood of such suits.

But insurers can take steps in advance of a catastrophe to minimize the likelihood of class-
action exposure, including: diligent claims handing, ensuring compliance with relevant
statutes, and continually reviewing and revising policy language to reflect lessons learned
through litigation.

Step #1: Evaluate natural-disaster claims with an eye on preventing bad-faith claims

A predominant issue in natural-disaster class actions arises from claims of bad faith. Juries
have returned multimillion-dollar awards to plaintiffs in class actions in which plaintiffs
alleged that they were not propetly paid for damages incurred following hurricanes Katrina
and Rita. To prevent bad-faith claims, insurers should:

¢ Conduct a thorough investigation. A common claim in class actions is that the
insurer failed to properly investigate the insured’s claims and merely denied
coverage. In August 2010, plaintiffs filed a class-action suit against Farmers alleging
the company failed to thoroughly investigate plaintiffs’ claims and pay full policy
benefits in connection with wildfires in California. Further, plaintiffs alleged that
Farmers hired consultants and investigators who improperly handled and denied
benefits to insureds. To avoid claims of an unwarranted denial of coverage, resist
taking shortcuts and investigate claims carefully. In addition, make sure your claims-
handling procedures and policies are clear and are followed by employees.

*  Document your investigation and all communications. Effective documentation of
proper claims handling is key to avoiding bad-faith claims. The best way to avoid
friction with insureds, which could lead to class-action litigation, is to communicate
clearly and properly with them. If accusations of bad faith are raised, counsel
should be consulted.

¢ Claims should be processed without delay. If an insured brings a bad-faith claim,
the timing of the insurer’s response to the claim will be highly scrutinized. In cases
involving natural disasters, undue delay is particularly critical as the insured could be
in a highly vulnerable position, such as without a home.

Step #2: Evaluate whether your claims-handling processes and procedures comport with
statutory law

State legislatures have responded to insureds’ complaints stemming from damage caused
by natural disasters by enacting laws that place restrictions or additional requirements on
insurers’ claims-handling procedures.




Following Hurricane Katrina, the Louisiana legislature amended a statute to increase
penalties for bad-faith claims handling and to allow insureds to recover attorneys’ fees if

. T NELSON
successful in bad-faith litigation. N L LEVINE
d H de LUCA
Compliance with state statutes governing claims handling or unfair claims-settlement & HORST
practices is imperative to avoiding class-action litigation. Class actions are much more likely Focused on the Business of Insurance”

to be certified if plaintiffs allege statutory violations.
Step #3: Review and revise policy language regularly

In insurance-coverage cases, ambiguous clauses generally will be interpreted against the
insurer. It is therefore imperative that all exclusion clauses be clear and unambiguous.

For example, in the case of I Re: Katrina Canal Breach 1itigation, homeowners filed a class-
action lawsuit against multiple insurers alleging that their ““all risk” policies covered damage
to their property caused by water, following levees breaching in New Orleans.

The defendants moved to dismiss, claiming that an exclusion in the policies prohibited
coverage by a flood. The district court denied the insurers’ motion, stating that the term
“flood” was ambiguous. The Fifth Circuit had a different view and reversed the district
court’s ruling, holding that the term “flood” is commonly understood as a massive
inundation of water onto dry land. Poignantly, the appeals court stated that “a flood is a
flood,” rejecting plaintiffs’ characterization that the policy’s language was ambiguous.

The courts’ different interpretations of even a seemingly simple term such as “flood”
demonstrate that it is critical for insurers to continually review and analyze their policy
language, as well as recent case law, to ensure their policy language is clear and explicit.

These preventive tips are simple measures insurers can take to reduce exposure to class-
action litigation arising from natural disasters. Some of the tips can be performed during
an insurer’s regular business-practice review, while others, such as proper claims handling,
should be addressed daily.

© 2011 Nelson Levine de Luca & Horst, LL.C

About the Authors

Kymberly Kochis practices in the areas of insurance and reinsurance litigation, regulation and in all
aspects of corporate governance, including complex internal investigations. She has experience in a variety
of litigation matters before state and federal courts and governmental agencies. Ms. Kochis has also been
involved in the defense of class actions involving antitrust, ERISA, market conduct, securities and policy
coverage issues. She may be reached at 212-233-2906 ot kkochis@nldhlaw.com.

Veronica Wayner concentrates her practice on institutional and complex litigation matters. During her
career, Ms. Wayner has represented clients in matters involving professional liability, commercial contracts
and general liability. Ms. Wayner has practiced in both federal and state court as well as the New York
Supreme Court, Appellate Division. She may be reached at 212-233-0169 or vwayner(@nldhlaw.com.




